NEW ICAP PROVISIONS TO TAKE EFFECT BY FEBRUARY 27, 2009.

- by Robert S. Altman, Esq.

In December 2008, the City Council considered and passed on the day of its introduction, a bill to promote minority and women contracting with the new Industrial and Commercial Abatement Program (ICAP).  The bill does not require the use of such contractors, but does require an ICAP applicant to at least consider and in some cases obtain bids from such contractors and to keep records that it did solicit such bids.
Actually requiring the use of such contractors is problematic.  To do so, the City of New York would need to undertake a rigorous review and reach the conclusion that minority and women owned businesses have been discriminated in the construction industry.  This requirement is due to Supreme Court rulings on affirmative action programs.

However, the new law falls far short of such mandate.  First of all, the Department of Small Business Services must put together a directory of minority businesses that applicants can use.  Applicants must be told how to access this directory.  Next, if an applicant spends between $750,000 and $1.5 million, an applicant must state whether it accessed the directory and if so, what its efforts were in soliciting minority and women-owned contractors.  An applicant does not need to actually make any efforts to solicit bids, but it must look at the directory.

However, if an applicant spends $1.5 million or more, it must actually obtain 3 bids from businesses in the directory for each contracting and/or subcontracting opportunity.  It is not sufficient that the businesses are minority or women owned, because they must actually be in the directory.  An ICAP applicant not need to award the bid to the minority or woman owned business, but it must solicit the bid.  A requirement of awarding the bid to a minority or woman owned business is not allowed without a study showing past discrimination, and as mentioned above, this is not easy to prove to the level required by the Supreme Court and the study is expensive.  An applicant will need to provide a list of whom it solicited bids from and if any minority or women owned businesses were awarded the contract.
Moreover, if an applicant spends over $1.5 million, it must inform the City before construction begins that it will have contracting and subcontracting opportunities available at its job site.  The City will notify the public of these opportunities.

Finally, an applicant needs to maintain records to prove that it has met the requirements of law.

These requirements are separate and apart of the EEO requirements already mandated if a project is over $2.5 million.

While there is additional bidding work that must be done, it will mostly be done by the applicant’s contractor.  BUT REALIZE THAT THE APPLICANT IS RESPONSIBLE FOR MAINTAINING THE INFORMATION, not its contractor.

The law should take effect around February 27, 2009.  Additional information will be provided upon promulgation of any additional regulations.
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