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After many years of Caveat Emptor (Buyer Beware), in 1988 the legislature passed the New Home Implied Warranty Law, which created statutory warranties for good workmanship, proper functioning of the various systems in the home (electrical, plumbing, etc.) and freedom from “material defects”.  For new construction ventures, the entity of choice today is the limited liability company (“LLC”).  Query: whether the members of the LLC can be held personally liable for breaches of the Implied Home Warranty Law.


In order to make a claim under the implied warranty law, the buyer must timely allege and state a breach of said warranty.  The new law establishes three warranty categories:

a. One year warranty for failure to construct in a “skillful manner”.
b. Two years warranty for failure to install plumbing, electrical, heating, cooling and ventilation systems in a skillful manner,

c. Six years free from “material defects”.  (Material defect is limited to actual physical damage to the load bearing portions of the home including foundation systems and footings, beams, girders lintels, columns, walls and partition floor systems and roof framing systems.)
To try to pierce the LLC veil, that is, to try to state a
 basis for suing the individual members of the LLC, the buyer may allege that the owner of the LLC never intended to build a workmanlike home, and that he intended to breach the contract and warranty.

Several recent cases have held that the key to resolving such claims lies in the contract of sale.  The LLC members must be careful to enter into the sales contract, and related instruments in their capacity as LLC members, and not as individuals.  It must be clear from the contract and related documentation that the individual owner did not purport to hold himself out as a contracting party.

But, can the buyer pierce the LLC veil by alleging a fraudulent intent to breach the sales contract?  Where the contract clearly states the obligations of the LLC, and that there are no oral representations other than what is written in the contract, the buyer cannot claim that he relied upon “fraudulent” oral representations to try to pierce the LLC veil.  A good disclaimer and merger clause should be able to blunt most of such claims.

Further, when the buyer seeks to pierce the LLC veil by alleging that the LLC owners never intended to fulfill their contract, the law is clear that fraud claims built upon the elements of an alleged breach of contract, are subject to dismissal.  Certainly, were the law otherwise, every breach of contract claim could be converted into a fraud claim merely by saying that the individual owner never intended to honor his contact obligations.  This would expose every individual LLC member to fraud damages, and attorneys fees, and could override the LLC liability protection given to members.

The obligation lies on the LLC and its owners to properly draft the contract, include protective clauses, and make sure that the contract is prepared for the LLC entity, and thereafter signed in a representative capacity.  The retention of a construction attorney who is familiar with the new home implied warranty law should be a top priority to the owners.
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