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Last month’s article discussed the critical time periods regarding the filing of a private Mechanic’s Lien.  For private improvements, a Mechanic’s Lien must be filed within eight months from the last time that the contractor was actually working on  the job.  Such time period is, however, reduced to four months if the project involves work on a single family dwelling.  The article pointed out that the said time periods are maximum wait periods, and that in the case of a subcontractor, enforcibility against the owner can be cut off once the owner pays the general contractor, even if it is within the said time periods.


So, how does a subcontractor decide how long to wait before filing its lien, and whether or not a general contractor has already been paid ? 

Article 3-A of the Lien Law creates statutory trusts with respect to the funds received by an owner, general contractor and subcontractor in connection with the construction project.  The general contractor and owner are trustees with respect to the funds they receive and the subcontractor is a trust fund beneficiary. The books and records which the subcontractor may see are defined in § 75 and include for each construction project, trust accounts receivable, trust accounts payable, trust funds received and trust payments made.  

 Pursuant to § 76, part of Article 3-A of the Lien Law, the subcontractor may serve a demand to examine the owner and/or the contractor’s books and records.  Alternately, the subcontractor can serve a demand for a verified statement.  The books and records, as well as the verified statement will disclose the amounts paid and/or received on the subject construction project.  By use of these legal remedies, the subcontractor can verify the general contractor’s statement that it has not been paid. If it discovers that the contractor has in fact been paid, there is no reason to wait any longer in filing the lien.

Certainly, in the case of a private Mechanic’s Lien on a single family residence, giving the owner or general contractor 3-4 months to pay is not unusual.  However, the subcontractor must be careful to diary the four month period to file a lien.  So, if the subcontractor completed its work on June 1, it should diary October 1 as the last date to file.  In order to give an attorney the necessary time to gather information such as a last owner search, the subcontractor should plan to see its attorney no later than 2 weeks before the expiration date.  Likewise, the eight month period for private construction projects, which are not single family residences, should also be noted in the diary.


The caveat, once again is that the subcontractor not wait to the end of the time period.  If relations between the subcontractor and general contractor have broken down, or the project is troubled with complaints and slow pay, the subcontractor should not wait until the end.  As shown, taking the full time period may lead to an unenforceable lien.


Both of these legal remedies have expedited time periods for compliance of only 10 days.  In many cases, an owner or general contractor, when served with these demands will not want to expend the time and resources in preparing the response, or may not want to disclose the said information.  In such cases, the demands usually serve a beneficial side purpose, that is, rather than going through with the response, the owner or general contractor may decide to settle the case, and make payment.
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